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658 Cedar Street Room 300  

St. Paul, MN  55155 
 

MINNESOTA ENVIRONMENTAL QUALITY BOARD 
(651) 201-2480 

Fax (651) 296-3698 
TTY: (800) 627-3529 

          www.eqb.state.mn.us 

 

Wednesday, September 21, 2011 

 

Meeting Location:  MPCA Board Room 

St. Paul, Minnesota 

9:00 a.m. – 12:00 p.m. 

 

ANNOTATED AGENDA1 

 

Effective September 15, 2011 EQB staff have moved to the Minnesota Pollution Control Agency building.  
Please update your contact information to reflect this change. 
 
The main EQB and environmental review phone numbers have changed. You may call either 651-296-6300 or  
1-800-657-3864 to be directed to appropriate staff. 
 
Website (remains unchanged) at www.eqb.state.mn.us  
 
Staff contact information remains the same except for new phone numbers. 
 Bob Patton:  651-757-2870 bob.patton@state.mn.us  
 John Wells 651-757-2871 john.wells@state.mn.us  
 Princesa VanBuren Hansen 651-757-2872 princesa.vanburen@state.mn.us 
 Environmental Review  Env.Review@state.mn.us 
 EQB Monitor submissions  EQB.Monitor@state.mn.us  
 
Mailing address 
Environmental Quality Board 
520 Lafayette Road North 
Saint Paul, MN 55155 

 

General  
This month’s meeting will take place in the MPCA Board Room at 520 Lafayette Road in St. Paul. The 

meeting will begin at 9:00 a.m.  Staff will be available for briefing and questions at 8:30 a.m.  

I. Adoption of Consent Agenda
2
 

  Proposed Agenda for September 21, 2011 Board Meeting 

  May 5, 2011 Meeting Minutes 

 

II. Introductions 

 

III. Chair’s Report 

                                                 

1.  Note: Items on the agenda are preliminary until the agenda is approved by the board. 

If you have special needs that may necessitate accommodations at the meeting, please call (651)296-2603 or 1-800-

657-3794. For TTY, contact Minnesota Relay Service at (651) 297-5353 or 1-800-627-3529. 

2.  Items requiring discussion may be removed from the Consent Agenda 

http://www.eqb.state.mn.us/
http://www.eqb.state.mn.us/
mailto:bob.patton@state.mn.us
mailto:john.wells@state.mn.us
mailto:princesa.vanburen@state.mn.us
mailto:Env.Review@state.mn.us
mailto:EQB.Monitor@state.mn.us
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IV. Executive Director’s Report 

 

V. **
 Adoption of Amendments to the Environmental Review Program Rules to Add a 

Mandatory EAW Category Applicable to Greenhouse Gas Emissions 

 

Presenter  Bob Patton 

  (651-201-2462) 

 

Material enclosed
3
: 

1. Report of the Administrative Law Judge (ALJ) 

2. Rules as proposed for adoption  

3. Sample Resolution 

4. Order Adopting Rules 

5. EQB staff April 4, 2011 letter to the ALJ in response to comments  

 

Issue before the Board 

The Board is asked to approve and adopt an amendment to the Environmental Review program 

rules, Minnesota Rules, Part 4410.4300, Subpart 15, Air pollution, as recommended by the 

Administrative Law Judge.  The amendment sets a mandatory EAW threshold specific to 

greenhouse gases (“GHGs”): a threshold of 100,000 tons per year would apply to GHGs, while 

the existing threshold of 250 tons per year would continue to apply to other air pollutants. The 

EQB has followed the standard rulemaking process, including public hearings before an 

Administrative Law Judge, and is now at the point of actually adopting amendments to the rules. 

 

A request for comments on the proposed rulemaking was published on October 4, 2010.  

Rulemaking was authorized by the Board on November 18, 2010.  In January 2011, the EQB 

published “dual notice” of the rulemaking proceeding, meaning that notice of a hearing date was 

given, but it was stated that the hearing would be canceled and rules adopted without a hearing if 

fewer than 25 persons requested a hearing.  The number of comments requesting a hearing was 

125, and the hearing before Administrative Law Judge Barbara L. Neilson was held on March 9, 

2011.  The ALJ’s report was issued on May 9, 2011.  The adoption process must be concluded 

within 180 days of the ALJ’s report (i.e., by November 4, 2011) or the rulemaking must be 

withdrawn, pursuant to the Administrative Procedures Act (Minn. Stat. §§14.19). 

 

Background 

The present language of the air pollutant mandatory category in Minn. Rules part, subp.15 

requires preparation of an EAW “for construction of a stationary source facility that generates 

250 tons or more per year, or modification of a stationary source facility that increases 

generation by 250 tons or more per year, of any single air pollutant after installation of air 

pollution control equipment.” The Pollution Control Agency (MPCA) is responsible 

                                                 
** Denotes action may be taken. 

 

3.  Note:  public written comments on the proposed rule and transcripts of the public hearing are not included in 

your packet.  These comments are summarized in the report of the ALJ and in the enclosed EQB staff response to 

comments letter. The written comments are posted at the EQB website (www.eqb.state.mn.us) under “Notices.”  

Any Board member interested in seeing the transcripts should contact the EQB staff. 

http://www.eqb.state.mn.us/
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governmental unit (RGU) for all EAWs under this category.  The term “air pollutant” is not 

defined by the rules.  In practice the MPCA has applied the air pollutant mandatory category to 

substances regulated as air pollutants under the federal Clean Air Act. (The MPCA issues Clean 

Air Act permits for facilities in Minnesota).   

 

In 2007 the U.S. Supreme Court found that GHGs were air pollutants under the meaning of the 

Clean Air Act (GHGs were previously not regulated under the Act).  In response, the U.S. 

Environmental Protection Agency (EPA) issued a regulation in May 2010 under which GHG 

emissions would be included in Clean Air Act permits under certain circumstances beginning in 

January 2011.  Effective January 2011, the MPCA adopted temporary rule revisions to 

incorporate new federal permit thresholds for GHGs as a regulated pollutant and to adopt a 

schedule for permit applications to be submitted.  The permits will cover potential GHG 

emissions of at least 75,000 tons per year or 100,000 tons per year, depending on other factors, 

and are intended to cover only the largest types of GHG emitting facilities, such as power plants 

and refineries. 

 

The environmental review rule amendments before the EQB for adoption would make the 

mandatory EAW threshold consistent with the federal and state air permitting requirements.  The 

threshold of 100,000 tons per year was chosen because it is the major source permitting threshold 

for GHGs under US EPA’s 2010 regulations. 

 

Discussion 

Overall, the need for the rule amendment is due to the fact that applying the 250 ton-per-year air 

pollutant threshold to projects emitting greenhouse gases would result in an unreasonably high 

number of EAWs for relatively small projects.  It is estimated that approximately 280 additional 

EAWs would be required per year at the 250 ton-per-year threshold, applying to projects as small 

as an 8,000 square foot office.   

 

Most comments in opposition to the proposed rule amendment acknowledged that the mandatory 

EAW threshold for GHGs should be different, and higher, than the threshold applicable to other 

air pollutants.  However, most comments argued that the proposed a threshold of 100,000 tons 

per year was too high and, instead, the threshold at which the facilities must report on 

greenhouse gas emissions pursuant to Minn. Stat. §216H (between 10,000 and 25,000 tons of 

actual emissions) should be used. 

 

Summed up, EQB staff’s counterargument (articulated in the April 4, 2011 response to 

comments, characterized in the ALJ’s report in paragraphs 85 through 89, and reflected in the 

ALJ’s conclusions) is that environmental review is intended to apply to governmental decisions, 

and to inform those decisions.  It is therefore appropriate to set the threshold to correspond as 

closely as possible to triggers for permitting of air pollutant emissions; i.e., at 100,000 tons as 

proposed. 

 

EQB staff recommendation 
The staff recommends that the Board adopt the rules as proposed, as recommended by the ALJ.  

A sample resolution that would implement this recommendation is in the packet.  The resolution 

would authorize the Chair to sign the Order Adopting Rules and take the actions necessary to 

complete the rulemaking process.   
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VI. **
 Reassignment of the Responsible Governmental Unit (RGU) from the EQB to the 

MPCA for the Environmental Review of the Fairmont Power Plant, Fairmont MN. 

  
Presenter  Bob Patton 

  (651-201-2462) 

  

Materials Enclosed: 
1. Letter of request from EQB and Memorandum of support by MPCA  

2. Letter of Support from Project Proposer 

3.      Findings of Fact, Conclusions and Order to reassign the RGU from EQB to MPCA 

4.      Sample resolution  

  

 

Issue before the Board:  

The Board is asked to consider exercising its discretion to designate a different RGU for 

preparation of an Environmental Assessment Worksheet (EAW) for a installation of four new 

6,520 natural-gas-fired generating units to replace 25 MW of older, less efficient equipment, in 

the city of Fairmont in Martin County.  The Board's authority to consider this matter is found at 

Minnesota Rules Chapter 4410.0500 RGU SELECTION PROCEDURES, subpart 6, which 

reads: 

  

Subpart 6. Exception. Notwithstanding subparts 1 to 5, the EQB may designate, within 

five days of the receipt of the completed data portions of the EAW, a different RGU for 

the project if the EQB determines that the designee has greater expertise in analyzing the 

potential impacts of the project.  

  

Background: 
In August of this year, the EQB staff was contacted by the MPCA and the applicant, informing 

staff of the project and that, pursuant to the environmental review rules, the EQB is the RGU
4.

 

After discussion with the MPCA and the applicant, the Southern Minnesota Municipal Power 

Agency (SMMPA), it was agreed that it would be prudent to transfer RGU status to the MPCA 

due to greater expertise and staff capacity.  The e-mail from Commissioner Paul Aasen, and the 

letter of support from the SMMPA are included in the packet. 

  

Significant Issues: 
On several previous occasions, the Board has reassigned an RGU under this provision of the 

rule.  This instance is believed to be rather unique and different from previous cases.  In previous 

cases, the rule designated a local unit of government as the RGU, and the redesignation assigned 

RGU status to another unit of government with greater expertise, most often a state agency.  In 

this case, the EQB itself is the rule-designated RGU. 

 

It is staff’s understanding that, in all previous cases, there has been agreement between the rule-

                                                 

4.  Minn. Rules part 4410.4300, subpart 3: “Subp. 3. Electric generating facilities. For construction of an electric 

power generating plant and associated facilities designed for or capable of operating at a capacity of between 25 

megawatts and 50 megawatts, the EQB shall be the RGU….” 
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designated RGU and the prospective redesignated RGU.  In this case, the applicant is also in 

agreement with the redesgnation, in the interest of ensuring timely environmental review and 

permit processing.  

 

Staff recommendation: 
Staff recommends adoption of the Findings of Fact, Conclusions and Order, and Sample 

Resolution. 

 

 

VII. Summary of EQB Retreat and Discussion of EQB Vision 

 

Presenter  Dave Frederickson, Chair 

  (651-201-6219) 

  

Materials Enclosed: 
1. EQB Input Request Letter 

2. Facilitator meeting notes from June 16, 2011 EQB retreat 

  

Issue before the Board: 
The Board held a retreat on June 16, 2011 facilitated by Charles Peterson of the Management 

Analysis Division of Minnesota Management and Budget.  The retreat resulted in, among other 

things, some statements expressing a vision for the EQB’s future work.  Before continuing EQB 

discussion and consideration of options to implement the vision statements, the EQB is taking 

the opportunity to solicit public input on the vision. 

 

Background: 
On September 7, a letter (included in the packet) requesting input on the EQB’s vision from the 

retreat was sent by the Chair to select legislators, was posted on the EQB website, and was e-

mailed to EQB members and Tech Reps with an encouragement to forward it to anyone who 

should be invited to the meeting. 

 

As mentioned in the September 7 letter, two separate EQB subcommittees have met in recent 

years to consider and make recommendations on the future role and responsibilities of the EQB.5  

The purpose of the retreat was to arrive at a common vision for effective executive branch 

coordination on environmental issues, and some direction on how to achieve that vision.  At 

future meetings, the Board will discuss and consider concrete steps to achieve the vision. 

 

VIII. Adjourn 
 

                                                 
5.  The 2010 Report of the Citizens’ Subcommittee on the Future of the Environmental Quality Board, which also 

contains as an appendix the 2007 subcommittee report, may be found on the EQB website at 

http://www.eqb.state.mn.us/documents/EQB%20subcommittee%20report%20-%202010_12_20-final+att.pdf. 

http://www.eqb.state.mn.us/documents/EQB%20subcommittee%20report%20-%202010_12_20-final+att.pdf

